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DRAFT FOR DISCUSSION 

PROVENANCE

What is provenance?

Provenance is the documented history of an artwork; it is evidence that links an artwork to the artist who produced it, and also indicates the history of ownership of the artwork. The following documents are generally accepted as supporting provenance:

· Exhibition catalogue from an artist’s exhibition which clearly identifies the artwork

· A letter or bill of sale from the gallery representing the artist which details the artwork

· Identification of the artwork in a scholarly catalogue raisonnee

· Official acquisition record from an institution

· An auction or gallery sale record of the artwork with verifiable ownership prior to and after sale

· An official exhibition sticker attached to the work 

· A statement from the artist that the work is by them

What is not provenance?

Any piece of information that does not form secure and verifiable evidence including:

· Anecdotes about the artwork or the artist

· Photographs of the artist with the painting

· A letter or statement about the work from a third person

· An auction or gallery sale record without verifiable ownership prior to and after sale

Why is provenance important?

· Provenance ensures that the study of an artist is uncorrupted by false documents and false artwork. It means we have a true sense of what the artist produced.

· Good provenance usually secures a premium at sale

· Provenance confirms the legal status of an artwork, ensuring that stolen or fraudulent art is not being traded 

How can you assess whether a purported provenance is likely to be true?

· Secure provenance is generally verifiable by more than one source. For example the artwork may be listed in an exhibition catalogue, there may be comment by an art critic in a newspaper, and the public archives or library may contain letters where the artist mentions the work.

· As provenance is evidence it is assessed in the same way as other evidence; anecdotal evidence is generally considered unreliable, independently verifiable evidence is generally considered reliable

· Be aware of statements that are general or that do not identify the work clearly

· Good documentation is the key to good provenance. Any professional you deal with should provide thorough documentation that enables you, and anyone else who may have an interest in the work at a later stage, to unambiguously identify the work

What if you can’t find the provenance?

· You need to understand why the provenance is not available. There are a number of reasons why an authentic work may not have a clear provenance; on the other hand any work without provenance is a potential problem in the market.

· Artists and their representatives may be happy to look at a work that is purported to be by the artist, but lacks provenance. Some however consider that due diligence is the responsibility of the purchaser and are reluctant to become involved in disputes with works considered to be problematic.

· Authenticating an artwork is a time-consuming and expensive procedure. It is worthwhile doing as much research as possible about the artist and the work to see if you can secure the provenance before seeking authentication by a third party. Research can include looking for the types of evidence identified above (exhibition catalogue, newspaper reports, sale catalogues for example). The better educated you are about an artist, the better chance you have of being a discriminating buyer.
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DOCUMENTATION

Why is documentation important?

· Artworks are documents about culture. It is important they are authentic, and that their history is known. Good documentation is essential to art historical enquiry, securing premium prices at sale, and proving ownership. 

· Documentation is part of many legal processes such as sale and insurance. Without documentation it is difficult to prove legal title. In the case of loss insurance claims may be complicated if documentation does not clearly identify the artwork, its condition and its value.

What kinds of documents should accompany an artwork?

Documentation should accompany an artwork whenever it is moved, sold or conserved. 

· At point of sale you should be provided with a receipt that clearly identifies the work, its condition and any accessories (frames, pedestal) that accompany it. 

· Many galleries also issue an official ‘Certificate of Authenticity’. Check that this clearly states the artist, title of work, date of work, size of work, medium, and unambiguously states that the work is by the artist. The certificate should be on letterhead and signed by the artist or the agent for the artist.

· A condition report determines the condition of a work at a particular point in time. A condition report should be done when the work travels or is conserved.

· If the work has had conservation treatment a ‘Treatment Report’ should also be provided.

· If you are lending the work for exhibition make a ‘Loan Agreement’ should be signed.

What if I buy a work that has no documentation about its history?

· Purchasing a work without a secure provenance is a risk, and it is worth thinking about whether you should proceed with the purchase.

· If you decide to proceed with the purchase you should ask the vendor to provide as much documentation as possible, including the names and addresses of previous owners, and any other information that they may have. 

· You should also ensure that the vendor is prepared to confirm, in writing, that legal title to the work is being transferred to you, and that the work is authentic (that is that you are not buying a stolen work or a fake).

What should I think about when creating a documentation file on an artwork?

Your file will form part of the ongoing provenance of the artwork, and there are two main considerations; what to include, and how to store it. 

Information that will be included in this file include:

· Material relating to the purchase and sale of the work 

· Correspondence about the work

· A condition report so that you can identify any changes in the work over time

· Good photographic records for both identification and for conservation purposes

· Information relating to the work such as copies of newspaper articles or catalogues

Your documentation contains information that is legal and historical, and should be treated as an official archive. It is a wise precaution to copy all information and store the copy separately in case of fire or accidental loss of the original. Consider archival quality storage, using acid free folders and keeping the documents in a stable environment. The preservation of the documented history of the artwork is an important responsibility.
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PURCHASING ART ETHICALLY

Choosing a vendor

There are two aspects to purchasing work, the support for the artist and the certainty for the consumer. Clear standards transparency of process are therefore important. When choosing a vendor from which to purchase artwork consider the following:

· Does the vendor have a verifiable history in the industry and is the vendor’s reputation good?
· Do I feel comfortable that the vendor is interested in the artist and in purchaser?

· Is the vendor knowledgeable about the art they are selling and are they knowledgeable about the art market? 

What should I expect the vendor to provide?

Documentation is critical in any transaction, and particularly critical are receipts and other appropriate proof of purchase. Vendors may also provide
· A condition report so that you can identify any changes in the work over time

· A photograph of the work

· A certificate of authenticity

· An information sheet on the artist

Should I ask for evidence of links that the vendor has to the artist 

A good gallery works hard to promote their artists. This is a cost for the business but is evidence of the way in which the gallery supports artists. For a purchaser strong promotion for artists will help secure the artist’s reputation and thereby help secure the value of their works. Some things to consider include

· Does the vendor support the artist with openings and events?

· Does the vendor actively encourage clients to engage with the artist?

· Is there good documentation that enables you to track the artist’s career?

· Does the vendor appear to have a good relationship with the artists they represent?

Authenticity and transparency

As with any transaction you should feel secure that the vendor will stand by their claims for the artwork, that is that it is in good condition, and (if appropriate) will remain in good condition, and that is authentic. You should also be able to ascertain how the vendor obtained the work and be satisfied that this process is able to be verified. You should consider whether
· It is clear how the vendor sources artworks.

· You can obtain a certificate of authenticity and how you can verify that this certificate is useful and authentic in its own right?

· You can obtain an information sheet on the artist that clearly outlines the relationship of the vendor to the artist.

What industry standards should be met by primary & secondary market dealers to ensure ethical standards are applied that protect artists & /or artists’ estates?

Problem: expertise of dealers (secondary market)

1. honest self assessment of expertise of artists’ oeuvre

2. peer review of self assessment

3. established contacts with experts (&/or living artists & their families).

Problem: documentation

1. establishing satisfactory provenance of artwork ( including selling history)

2. maintaining  minimum records of  all vendors e.g (drivers licence)

3. maintaining satisfactory photographic record of problematic artwork.

Problem: establishing dialogue within the industry (primary & secondary markets) 

1. establishing peer networks

2. establishing problematic artworks website.

3. Notifying artists (agent &/or families) of problematic artwork.

Problem : maintaining good business practice ( primary & secondary markets).

      1.    keeping a  reliable  & transparent business e.g honouring contracts, sales.

      2.    notifying police of established  problematic artworks

      3.    refunding purchase price for established problematic artworks.
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WHAT IS A CODE OF PRACTICE

A Code of Practice is a best practice document that defines how a profession acts responsibly. A Code of Practice may be associated with a Code of Ethics. Such Codes promote an understanding of the profession and its activities, whether this is a gallery, artist or some other part of the arts industry by indicating the standards and accountability of the industry. 

The ACGA Code of Practice for Commercial Galleries and the Artists they Represent covers the recommended arrangements for professional engagement between commercial galleries and artists. This document has been endorsed by the ACGA, NAVA and the Australia Council, (see http://www.acga.com.au/documents/item/21791) and covers:
· Agreements

· Consignment

· Length of the artist/gallery relationship

· The services provided to the artist by the gallery

· Frequency of exhibitions

· Where the gallery will represent the artist

· Pricing

· Gallery commission

and a range of other issues that arise when a gallery represents an artist. 

The NAVA Code of Practice for the Australian Visual Arts and Craft Sector (see www.visualarts.net.au/) includes information on 
· Exhibiting, Selling and Collecting Art and Craft

· Commissioning: Public Art Commissioning and Special Purpose Commissioning

· Residencies and Workshops

· Competitions, Prizes, Awards, and Fundraising Exhibitions

· Fees and Wages

· Copyright, Moral Rights, Resale Royalty, Equal Opportunity and Restrictions on Freedom of Expression
· Tax, Insurance and Occupational Health and Safety
Another NAVA publication Valuing Art, Respecting Culture: Protocols for working with the Australian Indigenous visual arts and craft sector (Doreen Mellor with Terri Janke) is a guide for non-Indigenous people in their relationships with Indigenous artists and communities, and helps Indigenous artists define their rights.  (see http://www.visualarts.net.au/files/VARC.pdf).

Other organizations that work with artists and galleries also have Code of Practice such as the Australian Institute for the Conservation of Cultural Material (AICCM) Code of Ethics and Code of Practice (see http://www.aiccm.org.au/index.php?option=com_content&view=article&id=39&Itemid=38) 
What issues should be included in a code of practice on handling problematic artworks?

How to determine if a work is authentic or problematic:
1. Consider provenance and associated documentation.

2. Provide or obtain and consider guarantees of authenticity.

3. Seek advice from representatives, artists or artist’ estates, public and commercial galleries.

4. Consider sales history.  Does the vendor have a good reputation in the industry? Is the vendor a member of an industry association or a signatory to a relevant code of practice?

5. Consult any available data and information (eg catalogue raisonne).

6. Engage a conservator or other industry professional to provide expert evidence

What should you do if a work is problematic - handling problematic artworks:
1. Identify obligations of artists, galleries, auction houses, dealers etc where a work is identified as problematic

2. Consider and compile documents, records of ownership and available data.

3. Contact police.

4. Consult with legal representatives about possible courses of action and rights of redress (criminal, civil, ACCC etc).

5. Notify representatives, the artist(s) (or their estates).

6. Consult/notify any relevant data bases.

Roles and responsibilities in relation to established problematic artworks:
1. Vendors’ rights and obligations (including owner, galleries and auction houses etc)

2. Artists’ (& estates’) and their agents’ rights and obligations.

3. Future use of the problematic artwork, including restrictions on marketing, destruction, withdrawal from sales etc.
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